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ABSTRACT
Contemporary animal rights activists and legal scholars routinely charge that state animal
protection statutes were enacted, not to serve the interests of animals, but rather to serve the
interests of human beings in preventing immoral behavior. In this telling, laws preventing
cruelty to animals are neither based on, nor do they establish, anything like rights for animals.
Their raison d’etre, rather, is social control of human actions, and their function is to efficiently
regulate the use of property in animals. The (critical) contemporary interpretation of the intent
and function of animal cruelty laws is based on the accretion of actions – on court cases and
current enforcement norms. This approach confuses the application and function of anticruelty
laws with their intent and obscures the connections between the historical animal welfare
movement and contemporary animal rights activism.
By returning to the context in which most state anticruelty statutes were enacted – in the
nineteenth century – and by considering the discourse of those activists who promoted the
original legislation, my research reveals a more complicated story. Far from being concerned
only with controlling the behavior of deviants, the nineteenth-century animal welfare activists
who agitated for such laws situated them within a “lay discourse” of rights, borrowed from the
successful abolitionist movement, that connected animal sentience, proved through portrayals of
their suffering, to animal rights. Understood both as a zone of protection and a series of positive
entitlements, rights flowed to animals because of their capacity to suffer emotional and physical
pain. Further, because they understood animals’ rights as intrinsic to animal being, nineteenthcentury activists wrote laws that protected all animals irrespective of their property status. These
laws were thus bound up with rights for animals in two important ways: they were the product of
a sentimental lay-rights discourse with its roots in the abolitionist movement; and, they were
clearly meant to serve animals themselves rather than human property in animals.
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1. RIGHTS OF DUMB ANIMALS!! (SCENES FROM THE PAST)
In 1865, Henry Bergh returned home to New York City from his post as diplomat in Russia.
Shortly after his arrival, Bergh delivered a lecture at New York’s Clinton Hall entitled “Statistics
Relating to the Cruelties Practiced Upon Animals.” He drew his audience’s attention to the daily
suffering of the city’s draught horses, its butchered animals, and its harassed dogs and cats.
Having aroused the sympathies of his listeners with a plea to exercise God-like mercy and
abolish these practices, he asked them to stand and sign a document he had penned, the
“Declaration of the Rights of Animals.” Many of those present obliged, including the exGovernor and Mayor, John Hoffman, the Harper brothers of publishing fame, John Jacob Astor,
and two of the Roosevelts. Carrying such eminent names with him, Bergh took his appeal to
Albany and secured a charter for an organization that would enforce the tenets of his
“Declaration.” On April 10, 1866 the American Society for the Prevention of Cruelty to
Animals (ASPCA) was born.2

Two years later, Bergh received a letter from Boston lawyer George Angell inquiring how long
the ASPCA had been in existence and what it had accomplished. Angell, it seemed, was
interested in starting a similar society in Massachusetts. Bergh replied that in the two years
“since we raised the banner of mercy to God’s inferior creatures,” he and his fellow workers had
made cruelty, once the rule of the city street the exception. Not only had this benefited the
animals of the city, but also it had taught men to exercise self-control over “the demons of
passion and violence” in their hearts. Bergh closed with a rousing encouragement to Angell to
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“keep your noble purpose to stand forth as a champion of the rights of God’s inferior creatures
constantly before you!” even in the face of the inevitable scorn of harder-hearted men.3

Angell took Bergh’s advice and founded the Massachusetts Society for the Prevention of Cruelty
to Animals in the very same year, 1868. Believing that the success of his work would depend,
ultimately, on a revolution in public sentiment, Angell almost immediately began publishing a
monthly journal, Our Dumb Animals.4 In February of 1869, the magazine approvingly reprinted
an article by Harriet Beecher Stowe, originally published in her Hearth and Home magazine.
Entitled “Rights of Dumb Animals,” the text was accompanied by a grizzly picture of freshlykilled fowl, dripping with blood (Figure 1). Stowe expounded on the picture’s suggestive
brutality, calling the hunting of animals a “savage” practice. As an alternative, she pointed to the
worthy example of pious Martin Luther, who had claimed that when he rode out on a hunt “his
sympathies were so entirely with the poor hunted animal” that he always hoped it would escape
its oppressors. We ought, Stowe continued, to be like Luther and consider every animal as a
piece of the “Creator’s handiwork,” and we ought not assume that we have the right to treat
animals as expendable commodities, to be disposed of whenever and however it pleases us.
Besides the poor hunted animals of the field and forest, Stowe lamented that man also had such a
“very imperfect sense of right and wrong” in regard to domestic animals. Old horses, cats, and
dogs, for instance, were routinely sold off or abandoned when they became even slightly
inconvenient to their owners. Fortunately, she reported, Societies for the Prevention of Cruelty
to Animals were being formed across the country. For “if there be any oppressed class that
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ought to have a convention and pass resolutions asserting their share in the general forward
movement going on in this world,” then surely it must be the animals, “that hapless class” that
“can neither speak, read, nor write.”5 The rights of animals, Stowe suggested, would depend
upon impressing a sense of duty in man, their only potential ally.

Figure 1: Animal Rights and Human Wrongs

2. RIGHTS OF DUMB ANIMALS?? (ANIMAL WELFARE AND ANIMAL RIGHTS)
However much Bergh, Angell, and Stowe may have thought that the SPCAs of the nineteenth
century were establishing animal rights by stamping out cruelty, modern legal theorists and
animal activists deny that efforts to prevent and to criminalize cruelty are linked – either in
theory or in practice – to the establishment of legal or moral rights for animals. Organizations
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like the SPCA and the American Humane Society (founded in 1877) are, according to critics like
Gary Francione, representative of a “welfare” approach to animals that is historically and
philosophically distinct from a “rights” approach. Before the 1970s, all legislation and activism
on behalf of animals is said to have been welfare- rather than rights-based.6 Under the welfare
regime, critics point out, the exploitation of animals has, in the case of factory farming and
biomedical research, grown into a major industry, while countless abuses against domestic
animals remain unpenalized. At best – and at worst – welfarism has served to regulate rather
than to end animal exploitation. The sources of this massive failure to end cruelty or establish
rights are, according to most critics, threefold: misguided intentions, ineffectual enforcement
mechanisms, and androcentric philosophical underpinnings. Together, these failings render
animal welfare a virtually useless strategy for change.
Critics of animal welfarism are fond of pointing out that the real intention of extant
anticruelty laws is not so much to protect animals as to regulate the behavior of human beings.
What Henry Bergh saw as a secondary benefit to ending cruelty – that it taught men to exercise
self-control over “demon passions” – is now taken to be the primary goal of anticruelty
legislation.7 What bothered the members of the earliest SPCAs, and the judges who enforced
protection statutes, was, according to critics, less animal suffering than displays of intemperate
violence on the part of animals’ (often) working-class owners and handlers. Designed during the

6

Harold D. Guither, Animal Rights: History and Scope of a Radical Social Movement (Carbondale and
Edwardsville: Southern Illinois University Press, 1998): 1-5; Gary Francione, “Animal Rights and Animal Welfare,”
Rutgers Law Review 48 (1996): 397-469; Francione, Animals, Property, and the Law (Philadelphia: Temple
University Press, 1995): 91-114; Helena Silverstein, Unleashing Rights: Law, Meaning, and the Animal Rights
Movement (Ann Arbor: University of Michigan Press, 1996): 32-34, 231.
7
Guither, 1; Francione, Animals, Property, and the Law, 123-24; James Turner, Reckoning with the Beast:
Animals, Pain, and Humanity in the Victorian Mind (Baltimore and London: Johns Hopkins University Press, 1980):
54-59; Thomas G. Kelch, “Toward a Non-Property Status for Animals,” New York University School of Law
Environmental Law Journal 6 (1998): 540; Jordan Curnutt, Animals and the Law: A Sourcebook (Santa Barbara,
Denber, and Oxford: ABC Clio, 2001): 28-30; Daniel S. Moretti, Animal Rights and the Law (London, Rome, New
York: Oceana Publications, 1984): 1.

5

nineteenth century primarily as instruments of social control, this antique legislation has done
little, its critics charge, to stop the institutionalized abuse of animals for the simple reason that it
was not meant to serve their interests.
Enacted for what many consider the wrong reasons, anticruelty statutes also come under
attack for failing to serve as an effective barrier against human violence toward animals. Not
only do these statutes typically exclude entire classes of animals – those used in farming and
experimentation – but also the power of enforcement rests solely with public officials (local
police and district attorneys) for whom animal abuse is often a low priority. There is, in legal
terms, no “private cause of action” in animal protection cases; neither an animal nor a
representative of an animal may sue for enforcement of the laws. Animals, in this sense, have no
legal standing, which reinforces the claim that it is not their own interest in being free from
cruelty, but that of the public in an orderly society, that is represented before the law.8
Additionally, their detractors point out, animal cruelty laws ask only that animals be free from
“unnecessary” suffering, a standard that does little to protect them from instrumental treatment
so long as human consumption, ownership, and use of animals is sanctioned as socially
legitimate, or “necessary.”9
Critics suggest that these troubles with intention and enforcement can be understood as
the result of the “fundamentally different” theories underlying animal welfare and animal

8

Francione, “Animal Rights and Animal Welfare,” 426-37; Francione, Animals, Property, and the Law, 6590; Kelch, 540-41; Silverstein, 132-136, 143, 187-89; Cass R. Sunstein, “A Tribute to Kenneth L. Karst: Standing
for Animals (With Notes on Animal Rights),” UCLA Law Review 47 (2000): 1333-68. Sunstein considers possible
remedies for animals’ lack of standing in considerable detail, but does not draw the conclusion, as does Francione,
that animals’ current lack of standing reveals the fatal philosophical flaws underlying protection legislation. He
contends, rather, that animals currently have considerable rights and that standing may be granted by legislative fiat
without a profound revolution in the structure of current law.
9
Francione, “Animal Rights and Animal Welfare,” 435-36; Francione, “Animals, Property and Legal
Welfarism: ‘Unnecessary Suffering and the ‘Humane’ Treatement of Animals,” Rutgers Law Review 46 (1994):
721-770; Kelch, 541.

6

rights.10 Welfarists are concerned primarily with alleviating unnecessary suffering, and many
believe that incremental measures to alleviate animals’ suffering will eventually establish rights
for animals. But in the most damning critique of this approach, Gary Francione contends that
this is a logical and practical impossibility. Animal welfarists do nothing to challenge, and
indeed accept, the dominant structure of human-animal relationships – in which humans are
morally and legally superior to animals, whom they may legitimately hold as property. Their
approach does not, in other words, challenge Bergh’s assumption that animals are “God’s
inferior creatures.” As a result, a strategy based on animal welfare will never be successful in
defending animal interests or in establishing animal rights. Because the Anglo-American legal
tradition relies on an unbreachable dichotomy between persons and property, so long as animals
are defined as property, they will, by definition be regarded as without interests and without
rights under the law. Only by attacking the causes of the problem (the identification of animals
with property) can its effects (the exploitation of animals) be ended. For this, Francione claims,
a consistent theory of rights is necessary: not one that identifies, as do animal welfarists,
“virtually any measure thought to lessen animals suffering” with the achievement of rights, but
one that is based on an understanding of rights that “precludes the treatment of animals
exclusively as means to human ends, or as the property of people.”11 Such a theory finally would
put the horse before the cart; it would – on the basis of a common ability to experience pleasure
and pain – establish equality of interests and respect for animals and humans, and would
guarantee that animals’ interests would not be sacrificed for the benefit of any non-critical
human interest.12 Central to the current argument for animal rights is, then, the notion of
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sentience.13 For it is in humans’ and animals’ common ability to feel, rather than to reason, that
would-be animal liberators find the basis for our mutual rights.

3. CHAMPION OF THE RIGHTS OF GOD’S INFERIOR CREATURES? (OR, WAS HENRY BERGH
LYING?)
Henry Bergh, needless to say, would not recognize this critical account of his life’s work or the
legacy of the institution that he founded. He, after all, assured George Angell that in just two
years the ASPCA had remade the rule on the street, substituting kindness for cruelty. He might
be surprised that humans remained so brutal into the twenty-first century, but surely he would
not fault America’s animal welfare organizations for lack of trying. Much of what contemporary
critics say about the animal protection movement is, of course, true – Bergh, Angell, and
countless others did sell their movement not just on what it could do for animals, but also on
what it could for the human character. Nineteenth-century animal protectionists believed, with
William Hogarth, that a man who would cause an animal to suffer would not be long in turning
his violence towards his fellow man, and they believed strongly in the reformative powers of
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education to revive the flagging moral sense.14 Likewise, the vast majority of those involved in
early animal protection efforts did not questions humans’ right to eat or wear animals, or to use
animals as beasts of burden.15 Many saw no incompatibility between their efforts to end animal
suffering and their belief in a human-animal hierarchy. As Bergh’s words suggest, animals’
rights seemed somehow consistent with their status as “inferior creatures.” Protectionists based
their belief in animal rights on animal sentience and they believed that animals had rights
appropriate to their station in the “great chain of being.” Hierarchical though they may have
been, nineteenth-century animal protectionists did nonetheless think that by ending suffering
they were doing something like giving animals rights — or at least this is what they said.
There’s the rub: how does the historian reconcile what animal protectionists said (that
they defended animal rights) with what they did and didn’t do (left untouched much animal
exploitation; wrote ineffectual laws)? For the case that their contemporary critics make is based
almost exclusively on the accretion of actions — on statutes, court cases, and current
enforcement norms. Relying on such sources alone, it is easy to say that animal welfare has
nothing to do with animal rights, and that the sharp historical and philosophical divide between
the two is valid. For the moment, however, I want to suggest that careful attention to the history
14
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and language of the early years of the animal protection movement reveals significant rhetorical
and philosophical connections between this past and the present animal rights movement. Far
from affirming traditional Western representations of animals, early American animal
protectionists launched a vigorous campaign to convince their fellow citizens that animals were
sentient, intelligent beings that shared important qualities with humans. The gulf between
protectionists’ words and deeds is real indeed, but it is only amplified and distorted by
contemporary scholarship that is content to stand on one side of another, equally important, gulf
— that separating law from language and the present from the past.

4. “THE SAME SENTIENT APPARATUS” (AN EARLIER LANGUAGE OF RIGHTS)
In drawing on the rights-infused language of American liberalism, Bergh, Angell, and Stowe
were typical of the animal protection movement that swept across the urban centers of the
Northeast in the years following the Civil War. Frequently, the reformers of the newly-founded
Societies for the Protection of Animals (SPCAs) voiced their concerns in the language and logic
of the dominant American political, ideological, and religious traditions. Animals, they asserted,
have rights just as men do—we are bound by this to respect them! Animals, they cried, have
minds and souls just as men do—they are equally creatures of God! At the same time, Stowe’s
focus on the suffering of animals, on animal helplessness, and on the necessity of human
sympathy with that suffering was also typical. For in addition to animals’ rights, reformers
focused on animals’ feelings. The men and women of the SPCAs imported the techniques of the
sentimental appeal that Stowe herself had perfected some years earlier in Uncle Tom’s Cabin,
encouraging humans to recognize animal suffering and experience it as their own. With these
strategies, humanitarians aimed to combat the widely held belief that animals were
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fundamentally different from humans, a belief that shunted animals into a separate moral, and
thus legal, universe.
Most often, the men and women of the burgeoning animal protection movement chose
one of two tools. On the one hand, countless contributors to publications like Our Dumb
Animals labored to show that animals, like humans, were reasoning beings possessed of a soul.
On the other hand, they made the slightly different claim that animals were, also like humans,
sentient, feeling beings. Though they aimed toward the same goal – better treatment for animals
– these arguments grounded the claim to rights differently, the one in reason and the other in
feeling. Freely mixing the language of traditional liberalism with that of sentimentalism, animal
welfare reformers groped toward a newer, more expansive vision of the rights-bearing
community that would include, as had Stowe, the helpless and dependent. Combining the
language of rights, reason, and independence with that of feeling, suffering, and dependence,
reformers hoped that their hybrid discourse would one day lead to a world in which all might
“respect the right of harmless things to life, liberty and the pursuit of happiness.”16

A. Reasonable Creatures
Reformers began their push towards a kinder world by adopting the language of classical
liberalism to attack the philosophical foundation of human dominion – the claim that man alone
possessed reason and an immortal soul. To do so, they had to combat the two strands of thought
that posed significant barriers to the notion of animal rights: the notion, most famously expressed
by Descartes, that animals were soulless, irrational machines; and, the Lockean assertion that
rights depended on reason and independence.
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Descartes, in his effort to conclusively prove that humans have an immortal soul given by
God, rested much of his argument on the difference between human and animal life. On many
levels, he admitted, we are like the creatures of the forest. Man and beast alike have material
bodies and senses that act on the body; men too, both are subject to the forces of those “animal
sprits,” the passions. Mans’ experience, however, is not circumscribed by sensory input. For in
addition to his senses, man has the gift of reason, which Descartes identified with the ability to
obtain knowledge, to adapt to new situations, to communicate, and to produce novel ideas.
Animals, by contrast, are like machines that are operated by sensory stimuli. “It is nature that
acts in them,” Descartes argued, “according to the disposition of their organs.” Against the
notion that animals’ often flawless functioning might indicate a conscious inner mechanic,
Descartes explained that mere mechanical acumen was no guarantor of consciousness, for
animals are not unlike “a clock made only of wheels and springs [that] can count the hours and
measure time more accurately than we can with all our powers of reflective deliberation.” 17
Man’s reflective powers, or reason, proved that human beings possess a God-given soul.
Descartes contended that reason could not be produced by the body – it had therefore “expressly
to be created” by God; and reason, since it was not a property of the body, must be a property of
the soul. The “rational soul,” Descartes contended, “is of a nature entirely independent of the
body and, consequently . . . is not subject to die with it.”18 In one fell swoop, Descartes granted
to man, and denied to animals, the linked attributes of reason, soul, and immortality. Men were
mind, animals matter.
17
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Descartes shadow was a long one. As one writer in Our Dumb Animals phrased it, “The
notion of Des Cartes [sic], that animals are mere machines, has done much, doubtless, to
reconcile philosophers and theologians to the heartless tyranny of man over dumb animals.” 19
So long as animals remained fixed in the dominant political, legal, and philosophical traditions as
unreasoning automatons they could be considered both as fundamentally different from man and
as his instrument – the horse entitled to no more consideration than the cart to which it was
hitched. The men and women who banded together in the first SPCAs knew that they had to
prove that, unlike “a piece of mechanism,” an animal could think.20 For ontological status was
tied, implicitly and explicitly, to moral and legal status.
The importance of reason was further elevated by a political tradition that identified
man’s reason as the basis for his divinely-bestowed rights. In what is perhaps the foundational
text of classical liberalism, the Second Treatise of Government, John Locke grounded human
rights in human reason. Mankind, Locke imagined, began life in a state of nature in which all
men were free, equal, and independent, at perfect liberty from “any Superior Power on Earth.”21
In this pre-political state, men governed themselves according to the law of nature, which Locke
identified as “the Common Law of Reason,” and which taught that each man had a God-given
right to his “Life, Health, Liberty, or Possessions.”22 Inevitably, Locke believed, some men
would choose to violate the natural rights of others for personal gain. Rather than wage an
individual war against each usurper, men would band together for security. When men chose to
join themselves in a voluntary social compact, they alienated some of their natural liberty and
19
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gave it over to the commonweal for mutual aid and protection. They retained, however, that
share of liberty not specifically regulated by the laws of the community, and their freedom
continued to depend on reason. "The Freedom then of Man and Liberty of acting according to
his own Will,” Locke wrote of men in civil society, “is grounded on his having Reason, which is
able to instruct him in that Law he is to govern himself by.” Those who could never obtain
reason – “Lunaticks and Ideots” were Locke’s examples – could never have any rights, for they
would never be capable of self-government, or independence.23 Reason, then, formed the basis
of man’s independence, his rights, and his understanding of the law in both the state of nature
and civil society.
Like Descartes, Locke had no doubt that man’s rationality made him fundamentally
separate from, and superior to, animals. Unlike other human beings, animals could be treated as
means to an end. As freely appropriable objects, Locke used animals to exemplify his theory of
human property. The wild hare, he explained, belonged to no one. Once hunted and captured by
a man, however, the hare was his since he had “imploy’d so much labour” to remove the hare
“from the state of Nature” and thus, through his labor, “hath begun a Property.”24 In addition to
using animals as examples of primitive property, Locke frequently used animals to illustrate the
limits of community (and the social contract) by likening violent, irrational men to animals, with
whom one could never reason. A man who abandoned the rule of reason and used force against
23
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another man became, in Locke’s mind, like “any savage ravenous Beast,” an alien to his fellow
man.25 Force, rather than reason, was the rule of the beasts, so any man who committed violence
might be destroyed by his victim “for the same Reason, that he may kill a Wolf or a Lyon;
because such Men are not under the ties of the Common Law of Reason.”26 Men who abandoned
reason became, like animals, outside the community of the social contract. And in Locke’s
world, to be outside the terms of the covenant of reason was to be without rights, in a state as
“wretched” as that of the “Brutes.”27
From the beginning of the first European settlement, American laws reflected, and even
strengthened, Locke’s philosophical fault lines. Denied membership in the community of rightsbearers, animals were protected not on the basis of their natural rights, but instead because of
their market worth. To the extent that animals were the subject of any colonial or state
legislation, it was as chattel, protected from violation in the same manner as any other form of
personal property. As property, animals were without any legally recognized interests of their
own.28 The exclusion of animals from civil society was, moreover, not just an artifact of British
common law traditions, but was heightened by the form of liberalism crystallized in the
25
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American Revolution. Individual independence, long important to Locke and other liberals,
became the most important criterion for citizenship in the new republic. American legal and
political structures defined dependency in economic terms and denied dependents any inclusion
in civil society—except through their “virtual” representation by the head of the household of
which they formed a part.29 As a species of property, animals clearly failed to qualify as
independent beings worthy of rights and capable of citizenship.
At the foundation of this interwoven social, philosophical, and legal framework stood
reason. It was this capacity that was the means of man’s knowledge, the content of his soul, the
proof of his immortality, and the foundation of his inalienable rights. It is within this context
that the pages of America’s oldest and longest-running animal protection journal, Our Dumb
Animals, featured anecdotes, letters, and stories that demonstrated the everyday reasoning skills
of the “brute creation.” Many of these were warm and humorous communiqués, as in the tale
illustrating the “Cunning of a Cat.” A certain feline denizen of Paris, it seemed, had figured out
how to ring the doorbell at the monastery where it lived, and when a friar came to answer the
door, the cat would dart in to steal the distracted man’s dinner. This trick, the tale’s author
concluded, could be explained by no “other hypothesis” than that animals often seem “capable of
the process of reasoning.”30 Likewise, Anecdotes of Animals reported an antic that “could not
have been thought of but by an animal of much intelligence.”31 The elephant who performed at
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the Jardin des Plantes was fond of hiding underwater until an audience gathered to see him, at
which point he would lift his trunk and spray the unsuspecting onlookers, dousing them in a cold
shower. More than merely funny, animals who contrived to play jokes on humans or to outwit
them for food demonstrated to animal protectionists that certain mental functions, such as the
ability to connect cause and effect, were not the province of man alone.
While anecdotes of clever animals communicated assumptions about animal reason in
light-hearted and often implicit ways, still others approached the task with the solemnity of
philosophy and natural science. The liberal Christian magazine Commonwealth summarized a
lecture by a Mr. Higginson that “aimed to state in popular form some of the intellectual qualities
of the brute creation.” Recent scientific investigations, Higginson explained to his audience, had
begun to shed light on animals’ ability to communicate, adapt, make progress, invent, and
generalize. While science had not yet been able to determine the precise relation between the
“highest animal and the lowest man,” these preliminary findings certainly warranted a “more
generous treatment of the animal world.” 32 Writing a few years later, an anonymous author
agreed with much of what Higginson had reported. Instinct, he began, guides animals to do
things necessary for survival “without reflection, and without any ulterior object in view.” When
guided by instinct, animals behave not unlike Descartes’ soulless machines, responding to
stimuli they do not understand or control. By contrast, reason “implies the power of deducing
certain facts from given premises, and basing action thereupon, with a specific end in view.” To
show that animals did in fact possess such capacities of foresight and logic, the author considered
the case of his own dog. Each night before going to bed, he explained, he put on his slippers.
One night, instead of doing this at the appointed time, the author sat out on the couch reading.
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His dog, deciding it was time for bed and tired of waiting, went into the bedroom and fetched the
man’s slippers, laying them at his feet. Having connected the slippers with the act of going to
bed, the dog surmised that the appearance of the slippers could cause the going-to-bed to happen.
What else to call this, the author concluded, besides logic?33
Other humanitarian authors presented the capacity to learn as evidence of reason. One
correspondent wrote that birds’ behaviors, long attributed to mere instinct, were actually the
product of education – a wren raised with a robin would sing the robin’s song and build the
robin’s nest. The issue of nest-building similarly took center stage in ornithologist T.M.
Brewer’s revealing essay, “Can a Bird Reason?” Many schoolbooks, Brewer disapprovingly
noted, taught children that birds were obviously not capable of reasoning since they never
appeared to improve their nests. The process of improvement, such texts implied, belongs to
man, the shaper of nature and builder of complex civilizations. Brewer objected, claiming that
America’s birds “have undergone or are now undergoing complete change of habit since this
country was settled by the white man. They have, all of them, been taught to avail themselves of
the society, protection and aid of man, and they all now build their nests in a manner very
different from, and in many respects greatly superior to, that in which they were enabled to build
before the dwellings of civilization appeared on this continent.” The swallow, for one, now
places his nest into the sides and ledges of buildings, thereby securing greater protection from the
elements, and has also added a sort of side porch to the nest, on which the father sits while
watching his wife and children. Clearly, this bird had been “educated into a new life by contact
with civilized man.” 34 In a dizzying chain of associations, Brewer equated instinct with
primitive, unimproved nature (and the continent’s aboriginal inhabitants), and reason with
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European culture and the unfolding of history. By being able to learn, adapt, and improve, birds
had flown straight from nature into history, soaring upward with civilization’s progress, just as
Higginson had predicted.
Because animal welfare reformers operated within a Cartesian religious and philosophical
heritage, proving that animals possessed reason entailed, for many, a further claim that animals
were, like humans, immortal. For if animals could transcend mere matter and instinct through
the use of higher mental powers, or mind, then surely they must have a soul. Writing in the
Springfield Republican, Charles Merriam laid out several common arguments in favor of an
animal afterlife. The science of Charles Darwin, he pointed out, had recently proved “that many
of the lower animals are possessed of a great degree of intelligence. They reason, reflect; their
minds act by the law of association” and they show “progress in knowledge.” How then, can we
confidently draw the line between mortal and immortal along the same axis as that dividing man
from beast? To do so, reason, or mind could no longer be the criterion for soul. “What, on the
other hand, of those who die in infancy,” asked Merriam to drive his point home, or “of the idiot,
imbecile, and the lowest types of savage life?” If it be granted that all these are immortal, then
so too must animals be. “If immortality is granted to all,” idiots, infants, and animals alike, then
“every difficulty is solved.” 35 If the first link in the chain connecting reason, soul, and
immortality proved to belong to the beasts, who could say that the others would remain for man
alone?
To these arguments from the shared capacities of humans and animals, Merriam added an
argument from divine design. Animals, he reckoned, existed in so many complex and intricate
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forms, that it seemed unlikely that God would “reveal his skill” in their creation unless he
intended for them to live on after death. Likewise, God had created an unbroken chain of being
seamlessly connecting the lowest animal with the highest, resulting in a harmonious and
balanced universe. To sever this chain in the afterlife would be to introduce disharmony, to
shatter the careful balance.36 Surely this could not be part of the plan of a God whose love of
right and justice was manifested in the aesthetic terms of beauty and harmony. On this point,
many other animal lovers agreed with Merriam. Noteworthy among them was the Harvard
biologist Louis Aggasiz whose study of nature had led him to a deep respect for animals not only
as reasonable creatures, but also as “instances of incomprehensibly complex and beautiful
organization” that revealed their maker’s hand. “God Almighty himself has created these
beings,” he reported, “and I cannot doubt their immortality any more than I doubt of my own.”37
Just as biological investigation supported claims about animal intelligence, so too scientific
findings were invoked to uphold religious claims that served worldly, and reformist, ends.
Far from being just an abstract theological debate, the issue of animal immortality had
contemporary ethical consequences. “If these lower animal races are, not improbably, destined
with ourselves to an immortal life hereafter,” stated Charles Merriam, “this should invest them
with a new dignity in our eyes, lead us to treat them more humanely, and to regard them, as
indeed they are, as marvelous illustrations of the divine wisdom, skill, beneficence and power.”38
A donor to the Massachusetts SPCA expressed similar ideas in a letter entitled “Animals’ Right
36
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to Enjoyment.” “Infinite Beneficence,” as he called God, “never could have endowed matter
with a sense of feeling except for the purposes of enjoyment” by every being, including every
animal. Thus, reasoned the supporter, God must have meant for animals to enjoy their lives, or
he would not have made them sentient.39
God’s beneficence was the centerpiece of another point in favor of animal immortality –
the doctrine of compensation – which held that earthly suffering would be rewarded in heaven.
Many animal protectionists found in hard to believe that a loving and just God could allow
animals to suffer such misery during life without providing the solace of an afterlife. “If animals
have no future,” wrote Mary Somerville, “the existence of many is most wretched; multitudes are
starved, cruelly beaten and loaded during life; many die under a barbarous vivisection. I cannot
believe that any creature was created for uncompensated misery; it would be contrary to the
attributes of God’s mercy and justice.”40 Sommerville noted at the end of her piece that she was
glad to find that she was not the only one who believed in animals’ souls, and indeed, she shared
with others her commitment to just, if heavenly, rewards. “The doctrine of immortality is deeply
mingled with that of future retribution,” wrote George Fleming in defense of his favorite
creature, the horse. Because the horse suffers most of all, “if any animal deserves a tranquil
immortality – a glorious pasturage traversed by never-ceasing streams of water – in the
compensation of days, weeks, nay, years of agony, surely it must be the horse.”41 Unlike
Merriam and Aggasiz, such arguments sidestepped the intrinsic qualities of animals and appealed
to their worldly condition – in light of God’s goodness – as evidence of an afterlife. Ironically,
their pleas for better treatment would, if realized, undermine the very suffering that grounded
their theological-moral claim to animal immortality in the first place. Nevertheless, whether
39
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based on God’s beneficence or on animals’ demonstrated capacity, reformers used the linked
attributes of reason and immortality to show that animals were comprised of mind as well as
matter.

B. Suffering Creatures
In addition to providing possible evidence that animals deserved immortality, suffering
took pride of place in a second strategy deployed by animal protectionists. Whereas arguing that
animals were reasonable and immortal creatures engaged long-standing elements of the
American and European liberal tradition, when humanitarians drew attention to animals’
capacity for suffering they tapped into more recent developments within Anglo-American
liberalism and they contributed to a slow erosion of the importance of capacities like reason,
independence, and immortality to liberalism. They helped to shift the ground underneath the
rights-bearing community by arguing that rights might also rest on capacities such as feeling and
sentience, and that, on this basis, rights might also extend to the weak, the dependent, and the
helpless. To lunatics, idiots, and beasts alike.
For the conceptual and cultural links between suffering, sentience, and rights, animal
protectionists had American abolitionists to thank. During the years leading up to the Civil War,
abolitionists began to ground their claims for slaves’ rights less in the reasoning capacities of
slaves and more in their capacity for suffering. Historian Elizabeth Clark, for instance, identifies
a genre of "cruelty narratives," which relied on the "trope of the suffering slave," as a critical
component of abolitionist strategy.42 Publications relating the "gruesome tribulations" of the
slave body, began to appear in the 1830s; by 1838, Lydia Maria Child had published her
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Authentic Anecdotes of American Slavery and the next year Theodore Dwight Weld attempted to
arouse the country's sleeping moral sense with American Slavery As It Is: Testimony of a
Thousand Witnesses.43 The 1840s and 1850s witnessed modifications in the genre of such
cruelty narratives, with the rise of slave autobiographies and sentimental fiction such as Uncle
Tom's Cabin, but certain stock scenes of unprovoked whipping, separation of families and
individual confinement persisted, apparently indispensable to any effort to tarnish the peculiar
institution.44
By insisting that slaves suffered, abolitionists relied on the body and the emotions rather
than the mind as the grounding for the equality of master and slave.45 In Cartesian terms, they
suggested that matter, as much as mind, was a source of natural rights. Abolitionists were, by
the same token, using the emphasis on empathy and suffering within contemporary liberal,
evangelical Protestantism to communicate the “notions of individual integrity critical to liberal
political theory."46 As American ministers during the first half of the nineteenth century replaced
the powerful and awesome Calvinist God with a "maternal and affective" one, they reinterpreted
Jesus’ sacrifice as an expression of love for man, not a repudiation of sin, and de-emphasized a
painful and morally wrenching conversion experience in favor of a doctrine of nearly universal
salvation and a gradual, but inevitable growth toward God. Liberal ministers also re-interpreted
the meaning and value of suffering, no longer seeing it as part of divine retribution, but as part of
"well-doing" in Christ-like fashion, the suffering of the innocent for the guilty. Anguish thus
became evidence of a transformative power, and even of innocence, rather than a sign of human
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weakness and folly.47 As pain and suffering lost their didactic and retributive significance, the
importance of feeling others' pain was heightened. In the evangelical framework, feelings were
elevated to the apotheosis of religious experience and empathy became the glue holding men and
women together in a common life. 48 The abolitionists’ focus on the pains of body and soul drew
on the spread of a liberalized and evangelical branch of Christianity to create a moral calculus in
which emotions, aroused through direct or fantastic contact with suffering, parsed right from
wrong.
Antislavery discourse, in turn, formed part of what Clark calls a lay rights-tradition that
equated moral right with political and civil rights, and that grounded an expanded vision of
individual rights and government intervention in sentient experience. The significance of this lay
conception is not just that it served as a viable argument for the extension of rights to new
groups, but also that its vision of rights went far beyond the essentially negative liberties
guaranteed by the Constitution. Empathy, the ability to imagine that someone else is like
oneself, Clark argues, had been critical to the spread of rights; the image of the suffering slave
helped to forge new moral and legal norms such as the right to bodily integrity and the right to be
free from avoidable pain.49 Abolitionists thus provided a model congruent with the sentimental
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humanitarian assumptions of animal protectionists: to prove your object worthy of attention,
prove that it feels pain.50 To prove rights, in other words, one need only establish wrongs.
Many animal welfare reformers saw themselves as the inheritors of the abolitionist cause,
claiming that the Civil War had awakened the nation’s conscience to the “rights of the
defenseless,” and that rescuing the “lower races” of animals was simply the logical outcome of
the battles that had so recently torn the country in two.51 To press the case, reformers circulated
anecdotes about Abe Lincoln’s boyhood kindness to animals, certain that his early moral logic
was identical with the impulse that had made him the great slave liberator. One writer saw
clearly that “we owe the Emancipation Act, first of all under God, to Abraham Lincoln's early
pity for [animals]. The same tender heart felt to the quick the injuries he afterward saw inflicted
upon the slaves at New Orleans; and in the fullness of his mature kindness, the boy, who began
by protecting a worm, ended by rescuing three millions of his fellow-man from bondage."52
Writers likewise compared the railroad transport of sheep, pigs, and cows across the country to
“the ‘middle passage,’ as full of horrors to [these animals] as it was to the negro slave,” and,
when feeling besieged, reminded each other that because their work was “akin in magnitude to
the overthrow of slavery,” they should not find it surprising that “the great mass of people”
considered them nothing but “sentimentalists, or ‘long-haired come-outers,’ as they looked upon
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the abolitionists in the days of slavery.”53 Even after more than thirty years of organized effort on
behalf of animals, the founder of Boston’s Animal Rescue League complained that “ I cannot
help comparing the attitude of mankind toward the lower animals with that of the majority of
men and women fifty years ago toward the negro, before the civilized world awoke to the true
knowledge and realization of the cruelty of slavery.” That is, she protested, an “astonishing”
number of men and women still “regard the lower animals as less than machines,” as a
convenient if expendable means to an end.54
In the early days of animal protection, just following the Civil War, some activists did
indeed move from abolition to animal protection, but more important was the way in which
animal advocates imported the rhetoric and the cultural symbols of abolitionist discourse nearly
wholesale into their work. Leaders such as Henry Bergh repeatedly stressed the helplessness of
animals, their physical suffering, and their capacity to experience pain. “The sufferings of the
lower animals are really felt by them,” he explained to the men of the Putman County
Agricultural Society. “Theirs is the unequivocal physiognomy of pain,” for they are incapable of
dissembling as man is, and do not pretend to sickness and lameness except when it really affects
them. Even to the untrained eye, Bergh went on, their suffering is visible, for they “give forth
the very indications of agony that we do,” a fact verified by the very vivisectionists who cut them
open in the name of science. “When the scalpel of the physiologist lays open the secret recesses
of their system,” he said, “there stands forth to view the same sentient apparatus, furnished with
the same conductors for the transmission of feeling, to every pore upon the surface.” 55
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That pain would be inherent evidence of wrong, as Bergh and others assumed that it was,
depended on its medical and theological revaluation. The physicians in the developing field of
anesthetics endeavored to transform physical pain from a religious to a medical experience; they
suggested that far from being an inevitable fact of life in an impermanent body, or a just trial at
the hand of a stern God, pain was a "treatable pathology," and avoidable inconvenience.56 In an
address before animal welfare reformers, the Reverend Phillips Brooks reflected these
developments when he asserted that “pain is an evil which was never meant to exist, and which
is a sign of disorder.”57 At the same time, the same scientists interested in treating pain
continued to assume, as had Descartes, that not all creatures suffered equally. Vulnerability to
pain was, many medical men believed, a benchmark distinguishing the relatively impervious, the
brutish and animalistic (such as Africans, Indians and the criminally inclined), from the more
highly developed and civilized (such as whites, women, and the wealthy).58 Thus, even as
suffering lost its religious import and its medical inevitability, the ability to suffer was reinforced
as a hallmark of humanity, a marker of one’s place in the great chain of being. By emphasizing
animals’ capacity for suffering, reformers pushed them ever upward in the chain’s hierarchy.
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Figure 2: Learning to See Suffering

For those without access to the theaters of surgery where they might, like Henry Bergh,
see animals’ “sentient apparatus” laid bare before their eyes, the publications of SPCAs trained
ordinary eyes to detect the bodily clues of animal suffering. Frequently they did this through use
of illustration. For the first ten years of their existence, many animal protection societies labored
to eliminate the use of the check-rein on horses. Used by the fashionable and designed to force
horses’ heads to remain erect and upright at all times, the reins prevented horses from using the
full strength of their bodies to pull heavy loads, transferring the stress and strain of draught-work
from the larger muscles of the body to the neck, head, and mouth. Protectionists insisted that,
while fanciers of the check-rein saw only tidy-looking horses who kept their heads up and looked
the part of the proud and noble steed, those trained in the detection of animal suffering could see
the expressions of pain emitted by the horse in check. As one article in Our Dumb Animals put
it, the average carriage driver or rider would look upon such creatures “with admiration, to see
how ‘handsome’ his horse appears, and imagines that the tossing head, open mouth, and
gnashing teeth are signs of game and strength.” To the humane eye, however, the very same
gestures were marks not of nobility but instead were “the most unequivocal evidences of distress
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and agony.” 59 To permanently fix the signs of the horses’ body the magazine provided what it
called “infallible proof” of the cruelties of the check-rein: a before and after illustration of a
horse in check-rein and accompanying text that described the difference in appearance between a
comfortable and a suffering animal (Figure 2). In the “before” picture the viewer was instructed
to note that “the corners of [the horse’s] mouth become raw, inflame, fester, and eventually the
mouth becomes enlarged on each side, in some cases to the extent of two inches.”60 In contrast
to the grotesqueries of enlargement and inflammation caused by the check-rein, the horse who
was allowed to “have his head” would exhibit not only a normal mouth, but also the ability to
stretch out his neck, would not foam at the mouth, and would be able to carry his load up hills
without strain or collapse. Having illustrated the physiological signs of pain and comfort, the
magazine expected its readers to remember them. “Let this be a sign,” it warned, “ to every
master and servant.”61
Humanitarian reformers extended this strategy of reinscribing the everyday with marks of
suffering and pain by challenging readers to imagine themselves in the position of animals.
Continuing the campaign on behalf of horses, the Massachusetts SPCA instructed horse drivers
to ask “are these dumb creatures, like ourselves, subject to a variety of pains” and “are they, like
ourselves, sensible of acute pain from blows and whipping, from the galling and agonizing pain
of blisters produced by tight collars and other harnesses” and do they not, therefore, deserve
kinder treatment?62 About the check-rein in particular, it asked drivers: “if you were working
would you like to have your head buckled up in that manner”?63 An illustration entitled “Is Turn
About Fair-Play?” drove the point home (Figure 3). Two men, chained in harness and straining
59
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with bits in their mouths, struggled to pull a loaded cart while being whipped by their driver, an
ox in human clothing. Well-dressed oxen and mules stood and watched while the cart’s human
cargo, hands and legs tied together and bodies piled one on top of the other, bore the signs of
pain and discomfort on their faces. Beneath the illustration a caption asked its viewers “How do
you like this?” and explained that Our Dumb Animals had purchased this print and several others
to induce people to consider how they would react if treated like animals. Imagine the animals
asking you “How do you like check-reins now?” the magazine instructed. If it doesn’t look
comfortable or fair to you, it continued, then your animal friends would probably tell you that “If
you don’t like it for yourselves, don’t do it to us!”64
Reversing the position of humans and animals remained a favorite tactic of the animal
protection movement throughout the nineteenth century. In the months that followed the
publication of “How do you like this?,” more illustrations of a topsy-turvy world appeared: birds
stole young children from their homes, frogs stoned young boys as they tried to swim, and men
screamed in pain as they were plucked alive by geese (Figure 3).65 Likewise, year after year,
humane publications featured stories of human-animal reversal. In such stories, children
suddenly found themselves, like butterflies, captured and pinned to boards by a race of giants,
boys were turned into fish, only to find their mouths gored by large hooks, men fell into and
became caught in the traps they laid to catch fox or mink, and women dreamed they were ducks,
helplessly watching their children being plucked and skinned alive to make fashionable muffs
and bed-coverings.66 These visual and imaginary depictions inserted pain where mere sport,
64
“Is Turn About Fair Play?” Our Dumb Animals 4 (June 1871): 110; “How do you like this?” Our Dumb
Animals 4 (June 1871): 110.
65
“Birds Robbing Child’s Nest,” Our Dumb Animals 4 (July 1871): 118; “Dive, Boys, Dive,” Our Dumb
Animals 4 (September 1871): 134; “Geese Plucking!” Our Dumb Animals 4 (November 1871): 150.
66
Emma Elizabeth Page, Heart Culture. A Text Book for Teaching Kindness to Animals, Arranged for Use
in Public and Private Schools (San Francisco: Whitaker & Ray Co., 1897): 37-39; Mrs. C.M. Fairchild, Pleadings of
Mercy for the Animal World, and All Other Defenseless Creatures (Chicago: A.W. Landon , 1883): 56-58; Sarah J.

30

labor, or fashion had been before, reinscribing common human practices with the taint of cruelty.
Likewise, such strategies depended upon the assumption that human and animal suffering were
substantially alike, if not identical. For cruelty, explained William Alger at an MSPCA annual
meeting, is always the result of “a lack of imaginative sensibility,” always a failure of empathy.67
Animals’ rights, on the other hand, spread as far as the bounds of human sympathy would
permit.

Figure 3: Humans Suffer Animals’ Treatment
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Figure 3: Humans Suffer Animals’ Treatment, cont.

Besides a common capacity to suffer, animal protection reformers also argued that
animals shared with humans a range of more positive feelings such as love and affection.
“Almost all domestic animals are naturally affectionate,” explained one writer.68 This general
affection flowed towards both other animals and humans. An article reprinted from the
Exchange told the story of sick horse and his canine nurse. The stable dog, upon seeing that one
of the horses had fallen ill, became quite upset and “commenced fawning around him, licking the
poor animal’s face, and in various other ways manifesting his sympathy with the sufferer.” The
dog even went so far as to fetch their common master each time the horse groaned in pain, and
stayed by his side, continuing to tend to and lick him until he recovered.69 Even cats, long
assumed to be selfish and aloof, were proved to be loving creatures. In Lydia Maria Child’s
story of the two cats Pussy Malta and Grizzly Tom, the two formerly antagonistic housemates
were transformed into friends by the former’s suffering. Grizzly Tom, Child explained, was a
generally grumpy old cat who looked with almost uninterrupted disdain upon Pussy Malta—until
the day she entered the house howling in pain. Old Tom was instantly by Pussy’s side,
inspecting and tending to her. “I never,” Child reported, “saw any dumb creature express
68
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sympathy so humanly as he did.” Pussy Malta, it turned out, had been pregnant, and though she
died giving birth, Grizzly Tom demonstrated another form of affection by becoming the
protector of her orphaned kittens. Indeed, the old cat’s sympathetic and paternal urges took
physical, and supra-natural, form as he, to the wonder of all in the neighborhood, nursed Pussy’s
kittens from his own breast.70
As often as the affective bond amongst animals was stressed, so too was that between
humans and animals. Known as a beast of supreme loyalty and intelligence, the dog was a
favorite exemplar of emotional excellence, and few dogs were more revered in this respect than
“Greyfriar’s Bobby,” whose story was told and retold in numerous animal welfare publications.
Bobby first surfaced in the United States as the subject of the Pennsylvania SPCA’s handbill,
Strange Story of a Dog (Figure 4). In the late 1850s, his story went, a very poor man died in
Edinburgh and was buried in Grey Friar’s Churchyard. Few mourners attended the burial of the
poor man, save for his little Scotch Terrier, Bobby. The graveyard keeper drove the dog out after
the ceremony, but Bobby returned unflaggingly each day to his dead master’s grave to keep
watch over it. After many attempts to ban the dog, he was finally allowed to make his permanent
home in the cemetery, where he kept his vigil faithfully until he himself died in 1872, his limp
body flung on top of the spot where his decaying master lay.71 Some years after Bobby’s death,
RSPCA patroness Baroness Burdett Coutts had a statue of the dog erected in the Edinburgh
cemetery where he had spent his final years.72
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Figure 4: The front and back, respectively, of the PSPCAs Strange Story of a Dog

Bobby’s dedication to his master argued so forcefully not just for animals’ emotional
capacities, but also for the tendency of these capacities toward all that was noble and good, that
his life was regarded as inherent proof of animals’ worthiness and their connection to human
beings. After rehearsing Bobby’s story, the Rev. Dr. Putnam remarked that it showed “what
affectionate friendships sometimes exist between brute and human creatures, and how important
a part of the home-bound circles animals often are.” In actions such as Bobby’s, and by their
communicative countenances, concluded Dr. Putnam, animals show that “they are often capable
of a depth and tenderness in the eyes, and of a wistfulness of look, and of cries and motions, that
should plead with us with more than the power and pathos of any proxied appeal from man’s
stammer lips in their behalf.”73 Animals, dumb though they may be, could, animal protectionists
73
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repeatedly suggested, communicate a whole range of complex and highly valued emotions with
their bodies.
As Putnam’s use of Bobby’s story suggests, animal affection was meant to serve as a
proxy for their sympathetic tendencies – which should, in turn, arouse human sympathy. The
ability of animal affection to prove an important likeness between man and beast depended, at
least in part, on the revaluation of human nature that congealed in the doctrine of what historian
Norman Fiering calls "irresistible compassion," a sense both that suffering is unnecessary and
that man is innately moved to relieve the pain of others. Beginning in the eighteenth century, the
Anglo-American world witnessed a series of challenges both to the notion that reason should
serve as man's moral guide and to the Puritan and Hobbesian conceptions of human nature,
which collectively portrayed man as depraved, motivated by passions, and singularly selfinterested. In place of an assessment of the passions as base, Anglo-American philosophers and
theologians asserted that emotions and impulses, because they come from God, must be at least
instructive, if not good, and that some, such as grief, might reveal the nature of God's moral
expectations for us.74 Still others rejected the notion that passions were self-interested and
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instead harnessed emotion to the general welfare, claiming that human feelings naturally tend
toward others and toward the public interest; all those that did not were deemed "unnatural,"
perversions rather than revelations of our true nature. By the nineteenth century, the notion that
God gave man an innate "moral sense," exercised through compassion, was well established in
both philosophical and popular circles. Evil, rather than being the product of supernatural forces
or original sin, was figured as the product of an unnatural hardening of the moral sense that
could, because it represented an unintended deformation, be easily overcome.75 Benevolence, it
seemed, was a natural, God-given instinct easily aroused by the sight of pain and agony; that
animals might experience sympathetic and empathetic reactions to the sufferings of their fellow
creatures suggested that they were, in another important respect, more similar to than different
from man.
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The innate moral sense could, of course, take many forms and, as the stories of Grizzly
Tom, Pussy Malta, and Greyfriars’ Bobby suggest, reformers’ portraits of animal affection often
drew upon the same sentimentalized visions of domestic emotions that had structured the appeals
of antislavery works such as Uncle Tom’s Cabin. Writer Dara Dormoore, for instance, asked
readers to consider “how very much like animals we are” and listed as proof, alongside a
common ability to remember, communicate, and reason, “the moral sentiments of maternal
love.”76 The “Children’s Department” of Our Dumb Animals showed that maternal love was not
just a source of, but also a cause of, moral behavior. Alongside a placid scene of a mother cow
and her calf (Figure 5), the magazine included a brief text that instructed young viewers in how
to read the scene before them. Look at how the mother cow lays her head on her baby’s back, it
noted, and see how she does this “as tenderly as a human mother folds her arms about her baby.”
See how she looks proud of her offspring, for “this, too, is very like a human mother.” Taking
its readers beyond the scene at hand, the magazine asked them to imagine what might happen if
the mother and child were torn from one another. Would the cow suffer? “We know that she
does,” was the confident reply. To assure that children reached the proper conclusions from the
evidence at hand, the moral entailments of maternal affection were drawn out in bold lines: “If,
then, the animal creation is bound to us by that strongest and sweetest element of our nature,
which we call affection, shall we do not well” to act as Saint Francis did and consider all animals
as “part of the great brotherhood of earth?”77
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Figure 5: Animal Domesticity

That such appeals to animals’ maternal instincts drew on imbedded assumptions about
the relationship between familial affections and rights was made clear by “H.J.P.” in her protest
against the Massachusetts SPCA’s efforts to date. The organization, she complained, had paid
too much attention to “starved dogs and overworked horses” when the real tragedy lay elsewhere
— not in the cities where most SPCA officers patrolled, but in the country, where folks like
herself were daily witness to the “evil” of mother animals being separated from their children. It
has long been thought, she wrote, that “animals do not care much for their young,” but she had
seen cows run wildly after calves being led away, had seen ewes follow carts full of their lambs,
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bleating plaintively all the while. Lest these anecdotes be dismissed or explained away, H.J.P.
reminded her readers that it was not so long ago when many said of the “poor black mother” that
she did not care for her children, or that she could get used to the ordeal of having them taken
away. To the notion that animals should or could just “get used to it” as slave women had been
forced to do, she retorted that this process would be “a kind of dumb submission, a blotting of all
hope, just as it would be in the case of a human being under like circumstances.”78 Having
established that animals possessed deeply rooted maternal instincts, H.J.P. assumed that their
existence would, as in the case of slavery, force a recognition of commonality that would, in
turn, render the customary suddenly strange and immoral. The hardening of animals’ maternal
feelings would be as counter to their natures as it had been for Cassie, Harriet Beecher Stowe’s
embittered mulatto mother, stripped of her children only to satisfy the demands of the market in
human flesh.
In addition to using the domestic logic of abolitionist texts, animal welfare reformers also
traded on the success of first-person slave narratives and fictional slave protagonists. By seeking
to establish the identity of man and beast through animal narrators and characters, animal
protectionists relied on the empathetic structures of fiction to make readers live animal lives and
feel animal pain. Works of fiction, which forced readers to identify with their protagonists – and
which had long been critical to the cultural production of empathy – were an ideal form with
which to incorporate animals into the family of rights-bearing beings. In essence, they took the
subjectivity-swapping logic of the role-reversal a step further.79 By contrasting the sentience of
the animal narrator with his commodification in the marketplace and his brutal treatment at the
hands of men, first-person animal stories created a structural discord between the protagonist’s
78
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internal subjectivity and his external treatment that served, in effect, to establish animals’ rights
through highlighting human wrongs.
The most famous of the first-person animal narrations is, of course, Englishwoman Anna
Sewell’s 1877 novel Black Beauty, subtitled “the autobiography of a horse.” The reception and
marketing of Sewell’s novel in the United States tellingly links the sentience-based rights
discourse of abolitionism to the subsequent animal protection movement. For years before he
encountered Black Beauty, MSPCA President George Angell had been casting about for a book
that “shall be as widely read as ‘Uncle Tom’s Cabin,’ and shall have as widespread and powerful
[an] influence in abolishing cruelty to horses as ‘Uncle Tom’s Cabin’ had on the abolition of
human slavery.”80 Angell wanted, in other words, a book that would make its readers see the
world anew by forcing them to acknowledge their likeness with, and hence to assume the
subjectivity of, the oppressed. It was not until 1890, however, that an American actress
forwarded a copy of Black Beauty to Angell. He was thrilled. Here at last, he proclaimed, was a
worthy successor to Uncle Tom’s Cabin. Under Angell’s direction, the American Humane
Education Society (AHES) immediately printed several hundred thousand copies of the novel,
which they christened with a new subtitle: the “Uncle Tom’s Cabin of the Horse,” a moniker that
several of the novel’s subsequent commercial publishers also adopted.81 In the years following
Black Beauty’s initial American publication, Angell and others in the humane education
movement attempted to stretch the novel’s reach by translating it into other languages, offering
prizes for the best “equestrian drama” of the novel for the stage, and for the best sequel.82 By
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presenting audiences with the same stock scenes that had animated abolitionist propaganda (of
family separation, physical abuse, and degenerating fortunes at the hands of cruel and powerful
men), humanitarians hoped that horses too would be seen as, like the meek and deserving Uncle
Tom, man’s “faithful slaves.”83
Despite Angell’s thrill at finding the true successor to Uncle Tom’s Cabin, Sewell’s work
was, as other scholars have rightly pointed out, a culmination of the trans-Atlantic genre of
animal-autobiography rather than its originator.84 In fact, long before Black Beauty made his
direct appeal to British cabbies and grooms, horses in the pages of Our Dumb Animals and other
publications had voiced many of the same concerns and plotted their lives along the same course
that Beauty’s would eventually take.85 An early example of the protectionist use of this genre,
“The Story of a Good and Faithful Horse, Told by Himself,” appeared in 1868. Structured as a
bildungsroman, the installments of the tale tell of a colt’s introduction into the ways of the
human and adult world and of a slow descent from innocent bliss into worldly experience, from
tranquility into pain and servitude. From the outset of the story, the horse looks back to his
earliest days, fondly remembering the time before he worked for man, the days when he roamed
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free in a large pasture with his mother, drinking her sweet milk, munching dewy grass, and
growing into his body by prancing and running through the fields. The horse’s utter naiveté is
established by his inability to understand human language and his reliance on his mother, “an
animal of large experience,” to explain the words and ways of the boys and men who came and
leaned against the pasture fence, idly observing the horses and casually tossing stones at the
birds.
The young horse identifies the world of animals in general with this early innocence and
harmony, while he remembers the human world as a disruption and an intrusion. He recalls, for
instance, how flocks of birds used to occupy the trees of his pasture and he describes their
domestic bliss in terms that mirror his own. “Many happy hours we spent in familiar
association” with the local birds, “watching the building of their cosy little nests; their joy over
their newly hatched young; the care with which they fed and sheltered them, and their efforts to
instruct them.” Shattering this tranquility, a human hunter would inevitably come and “break the
sweet silence of meadow and grove with the report of his murderous gun.” What appeared to
humans as custom and sport was transformed, when seen through the eyes of an animal, into
needless bloodshed. Having asked the reader to assume his perspective, the horse confidently
appealed to his audience to “imagine our feelings when, after watching our charming young
friends from the every egg” they were “maimed and wounded” and “the happiness of their brief
life was over.” Voicing the “naïve reason” of the uninitiated, a position often granted to
children in similar stories, the horse observed how strange it was “that idle men should seem to
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take pleasure in killing and wounding these harmless creatures.”86 Seen from the vantage point
of the meadow, how strange indeed!
Soon, however, the inexplicable violence of men turned toward the young horse himself
as he moved from observer-of to initiate-into human society. Taken from the prelapsarian
pasture into the dark and dank stables for winter, the colt found himself separated from his
mother and subjected to the process of being “broken in.” “It seemed,” he recounted, “as if my
heart would break.” After neighing his goodbyes to his mother he was tied up and made to
suffer the pain and humiliation of having his tail docked; his owner and grooms “cut through
flesh and bone and all, and as if this pain was not enough, they brought a red hot iron and seared
the bleeding stump and put me in such agony as I cannot describe.” The rest of the story details
the colt’s further immersion into the world of man: he learns to take the cold, hard metal of the
bit into his mouth; to be combed with a brush to satisfy human vanity; to draw a sleigh and a
carriage with passengers; and, he receives his first pair of shoes from a smith. Abruptly, the
story ends after this installment, with the horse having just barely begun to experience the ways
of the world. He leaves his readers after musing about the smith who shoes him, wondering if
“the man realized that although it was a hoof it was a living thing he was filing away.” Thus,
although the young horse of this story is introduced to man’s ways and largely accepts human
expectations as regard a horse’s lot in the world (even feeling pride at how well he can pull his
master and children in carriage), the tension between the perspective of horse and that of human
being is never fully reconciled. Having assumed a human-like subjectivity, the horse narrator
nevertheless forces the reader to remain, to the end, an animal and an outsider like himself.
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The ultimate consequences of the progressive incorporation of the animal into human
society were explored by Rob, an elderly horse who also told his life story to the readers of Our
Dumb Animals. Rob’s story, like that of the “good and faithful horse,” is one of decline and
increasing cruelty at the hands of man. His entrance into human society is charted along an axis
that begins in the country and ends in the city — the heart of the world man has made for
himself. Rob’s life begins happily in a pasture, with his mother by his side and a good master in
the house. Forced to squelch his feelings about losing his mother and to learn his duties as a
carriage horse, Rob is sold for $500 in one of Boston’s horse markets. From this first sale
forward, the plot revolves around the erosion in Rob’s status, his health, his treatment, and in his
value — and each slide downhill is marked by another sale at market. Given a shoddy pair of
shoes by his second master, Rob develops a limp and is sold for a mere $75 to a horse railroad
company, the owners of which want nothing more than to maximize their profits. After
depleting Rob’s poor injured legs of what little life they had left, the company sells him again,
this time for $15 to a man who sees in the old horse a chance to make a quick dollar. At the
hands of this man the horse experiences what he described as “my greatest and last misery from
the cruelty of men.” Reduced to a mere commodity, Rob is given a “poisonous substance” that
makes him appear fatter and healthier than he really is, and his shoes are painfully rigged so that
he cannot limp. “I was taken out every day,” he recalled, “and in this agony made to show off
before buyers.” As luck would have it, Rob’s first and kindest master attends the market one day
and recognized Rob by the white spot on his forehead. The fate of man and animal are
momentarily parallel as Rob notes that “[his former master], too, had grown old in the time.”
Perhaps recognizing himself in the horse, the man buys his old horse back. But, as Rob notes at
the story’s end, age was where their similarities ended, for “the world had been kind to him,
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whilst it had been cruel to me.”87 Although Rob’s story is resolved through his reunion with a
kind master, the moral of the story is not that good horses will be rewarded, but instead that
horses’ fates arbitrarily diverge from man’s, and that being “good and faithful” is no insurance
against ill treatment. Throughout the story, Rob remains entirely dependent upon the whims of
the humans who treat him ill or well according to their moral character.
A letter from a horse named Caesar made the implications of Rob’s story clear.
Complaining that he is misunderstood and mistreated by his master and mistress, Caesar
confided that he often conferred with his stable- and field-mates about making a “revolt from
slavery forever.” But, realizing their relative helplessness in the face of a human-controlled
world, he and his friends inevitably stayed where they were, resigned to the fact that “it is the
destiny of horses to be driven by people.” Torn between his resignation and his desire for better
treatment, Caesar ended on a more defiant note. “I will only add in conclusion,” he wrote, “that
horses have rights, as well as people, and feelings as well as people.”88 Equine feelings seemed,
indeed, to be basis for equine rights.

5. “SOMETHING MORE THAN MERE PROPERTY” (THE CONTENT OF RIGHTS)
More often than not, animal protectionists made the link between animal feelings and animal
rights indirectly, by suggesting, for example, that a humane curriculum in the schools would
“help to educate the rising generation into sympathy with animals, and into an appreciation of
their rights.”89 Only occasionally did reformers explore their own assumptions or ideas
systematically. In one such treatise, James Macaulay placed sentience at the center of his moral
argument against experimentation on live animals. “You might operate on human subjects with
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no higher intelligence, and of no higher moral condition, and certainly with no more sensitive
frame, than the poor brutes that are carried to the vivisector’s laboratory. It is the infliction of
pain and injury that cannot be justified,” he wrote, “whether the victim be an imbecile human
idiot, or a docile dog.” 90 Macaulay returned to Locke’s limiting cases, and by placing dogs in the
same category with mentally impaired humans, he plainly steered the argument for animals’
rights from reason to feeling and positioned rights on a ground that transcended species. He
followed a line of thinking – that “evidently the reason why it is wicked to torture a man is not
because he has an immortal soul, but because he has a highly sensitive body” – through to its
conclusion, that “if we have no moral right to torture a man, neither have we a moral right to
torture a dog.”91 (For the next half-century, American and British activists would attempt, with
very limited success, to give Macaulay’s “moral right” the force of a legal one). In granting
rights to man and animals alike based on the “highly sensitive body,” Macaulay had traveled far
from the terms of Descartes’ argument to a new philosophical framework.
Like Macaulay, clergyman and writer T.T. Munger also believed that cruelty was wrong
not just because it was a failure of the moral sense, but also because “animals themselves have
rights which we are bound to respect.” Thus, he wrote, an act of cruelty also “becomes an act of
injustice.”92 To defend this view, Munger began by examining the qualities of animals that
recommend their inclusion in the moral community. First, Munger suggested, animals earn their
rights through their labor. In the Bible, he noted, we find Jewish law prescribing that “thou shalt
not muzzle the ox when he treadeth out the corn.” This, he went on, is “grounded in a sentiment
and a right”; it conveys the sense that the oxen have a right to the corn because they have labored
90
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to produce it. Echoing Locke’s notion that labor creates the first right of property, Munger
explained that “when one puts labor into anything one acquires a certain right in it; or, at least,
has a right to a return for his labor.” This ancient law was, he concluded, “intended to teach the
Jews that animals have rights which men are bound to respect.” Employing a quasi-contractual
logic, Munger argued that we owe respect and kind treatment to the animals that serve us,
making human life more convenient, more productive, and more enjoyable.93
Second, Munger continued, we share this world with animals, and must recognize that
“they have just as much right here as we have, and their home is here just as ours is.” Animals
were, in fact, here on earth before we humans were, and lived free of us in a state of nature – that
is, until God made man the ruler of earth. But our dominion does not thereby lessen our duty to
recognize that we have “dispossessed” our animal friends and that they have “ancient rights”
stemming from first possession of the land. This becomes even more binding, Munger
elaborated, when we realize that animals were better off before the dawn of man. Wild animals,
for instance, “have only an enemy in man and the only thing they have learned from him is to
fear and avoid him.” Domestic animals, likewise, have sacrificed their natural freedom to man’s
control and been made to forfeit a “happy, natural order.” Unlike Locke’s free and rational men
who chose to make the transition from the state of nature to civil society, animals were alienated
from their liberty by force. Echoing the voices of horses like Rob, Caesar, and the “good and
faithful horse,” Munger recognized that animals’ movement from nature to society had been
nonconsensual – and he reasoned that humans must therefore accept “a duty of the most stringent
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character” towards them.94 Were humans to obey the reciprocal logic of contract, they would
have to admit that animals, having given over something of not just their labor but also their
liberty, were owed kind treatment as a matter of right.
Those animals that humans have appropriated for their use are, Munger went on, are not
mere machines, but have “very nearly the same nervous organization that we have,” and thus
they suffer as we do. “Their suffering is, furthermore, not just a matter of body, as is sometimes
thought, but also of mind, for they suffer keenly in their minds and hearts, or as we usually say,
in their feelings.” We now know thanks to much scientific discovery, he explained, that animals
are like us, and we like them – that, for instance, horses and dogs can understand
communication, have moral instincts, and a “wide range of intelligence.” Many people who
violate animals’ rights must do so, then, only because “they know so little about animals and
enter so little into their thoughts and feelings.” Here Munger assumed, as did many others in the
animal welfare movement, a straightforward equivalence between heart-felt mercy and
principled moral order, between love and justice, and between sympathy and the recognition of
rights. Suggesting that empathy was the mechanism by which rights would be extended, Munger
concluded confidently that signs of its progress were all around. Someday soon, he ventured,
“the rights of whatever can suffer” would be universally recognized.95
While writers like Macaulay and Munger endeavored to give some philosophical weight
to the connection between rights and sentience, more practically inclined animal protectionists
tried to enact laws that would protect animal rights by mitigating suffering. Their first task was
to legally encode animals as “more than mere property.”96 At the end of the Civil War, pre-
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existing tort laws in most states and common law precedent allowed the owner of an animal to
sue for its damage or destruction by another person. Such suits, however, were meant to protect
property rights rather than animals. There were no laws, for instance, that could convict a person
of damage or destruction to his own property, and no laws that punished violence against animals
that were wild or otherwise un-owned. Likewise, common law had long held that it was a crime
to publicly beat an animal, but here too, the offense was understood not as against the animal, but
instead as against the public peace.97 When they looked back on the days before animal cruelty
legislation, nineteenth-century reformers expressed outrage that prior laws “could regard a
malicious injury to a cow in no other light than that in which it would regard a malicious injury
to a plow or any other article of property.”98
Because animal welfare reformers intended to protect animals rather than property rights,
they crafted laws that punished cruelty against “any horse, mule, cow, cattle, sheep, or other
animal, belonging to himself [the accused] or another,”99 and sometimes went so far as to write
laws that explicitly protected all animals “whether wild or tame.” In a pamphlet explaining how
anticruelty statutes were prosecuted, Massachusetts lawyer Charles Barnard paused to note the
significance of this change. The new anticruelty laws differed, he explained, from common law
tort actions “in proceeding more clearly upon the principle that animals have rights,” since the
crime was now understood as being committed against the animal rather than its owner or the
public peace. Furthermore, Barnard stated, in the new laws “the act of cruelty alone, irrespective
of any other element of crime that may accompany the act, is more plainly indicated as
97
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criminal.”100 The crime consisted, in other words, of actions taken against an animal, not in
criminal intent (or mens rea), damage to chattel, or disturbing the peace.
Well aware that they were interfering with the sacrosanct rights of property, reformers
sought in their publicity campaigns to challenge man’s sense of absolute dominion.
Summarizing legislative trends to date, an 1881 MSPCA publication declared: “to that old
question, `May not a man do what he will with his own?’ [the first anticruelty] law gave an
emphatic No!” 101 To spread the news, SPCA officials published thousands of copies of their new
law, distributed them as handbills, had the law reprinted in local papers, and posted copies in
public places. Humanitarians also met with local police departments to explain the new laws,
making certain that the officers understood "the rights of property and their invasion under the
police power . . . this being the most important and least understood point in humane work and
the one most necessary for those engaged in the work to comprehend."102 Not just the general
public, but also the police officers with whom the new SPCAs had to work, needed education on
this point.
In addition to strictly legal re-education, animal welfare reformers sought to introduce a
new framework for ownership of animals by suggesting that all creatures belonged, first, to God,
and second, to man, whom He had given them to use. Man’s was only a very limited dominion –
provisional, temporary, and certainly conditional. A Pennsylvania SPCA book for children
asserted that youngsters who had pets should learn how to take care of them properly or be
prepared to give them up. “Do not say,” the book admonished, “``It is mine, and I can do what I
please with it,’ but remember that God made every creature, and that not a sparrow falls to the
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ground that goes unnoticed by His watchful and loving eye.” 103 Substituting God’s for individual
ownership transformed the issue of animal treatment from property rights to proper use.
Extending this point, Henry Bergh famously declared the natural relations between animals more
important than the relation between a human owner and his chattel. As recalled in Frank
Leslie’s Illustrated Weekly, Bergh upbraided a man who was taking his cow and her calf to
market to sell. The cow’s udder was quite full with milk, but her calf was chained in a manner
that prevented its suckling. Her owner, it seemed, wanted her udder as full as possible so that it
might “appear to the purchaser that the cow was a great giver of milk.” Bergh stopped the cow’s
owner and insisted that he let the hungry calf feed – to which the owner replied that he could do
as he very well pleased with the animals since they were his property. “That may be,” Bergh
reportedly said, “but the milk is nature’s and belongs to the famishing little being which is now
drinking it, and I am going to stop here until it has swallowed every drop that it wants.” With
that, Bergh led the calf to its mother and while it dined on her milk the cow, as if according to
script, licked her offspring tenderly, “just as a woman kisses her baby.”104 With statutes,
educational pamphlets, and daily interventions like this, animal welfare reformers sought to
challenge the absolute rights of property, cognizant that for animals, being a species of
unregulated property was scarcely better than being a Cartesian machine.
Reformers like Bergh did not, of course, have animals declared legal persons or
otherwise overturn their status as property before the law. Rather, they attempted to secure a
series of protections and positive entitlements that they believed represented a guarantee of
animals’ natural rights – rights, that is, derived from the nature of animal being. The language of
New York’s anticruelty legislation is, in this respect, typical. It provides that “a person who
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overdrives, overloads, tortures, or cruelly beats or unjustifiably injures, maims, mutilates, or kills
. . . or deprives any animal of necessary sustenance, food or drink, or neglects or refuses to
furnish it such sustenance or drink [as necessary to maintain its health]” will be guilty of a
misdemeanor.105 Animal welfare reformers attempted, in other words, to secure for animals
certain negative rights to be free from unnecessary pain and suffering, and certain positive rights
to food, shelter, and, in some states, proper exercise. These minimal protections, reformers
hoped, would begin to establish rights for animals that were consistent both with their life
among, and use by, human beings and with their status as thinking, feeling beings.106
That nineteenth-century anticruelty statutes did not encode a non-instrumental view of
animals does not, as is sometimes charged, indicate that animal welfare reformers cared naught
for animals, or that they endorsed an utterly conventional view of the human-animal hierarchy.
As the foregoing analysis suggests, they sought quite consciously to promote a vision of animals
as sharing important, rights-granting capacities with humans, and they crafted legislation they
hoped would recognize animals’ rather than their owners’ interests. While they still viewed
many animals, particularly horses, oxen, and cattle, as useful creatures they did distinguish
between use and abuse, and between legitimate and illegitimate uses of animals. As Henry
Bergh put the matter:
It has been permitted to us by God, to take the lives of such animals as have been
created for our food: and the necessities of civilization have demanded that many
others should be sacrificed, to afford us clothing and other articles of usefulness.
But this permission to kill is only granted to supply our absolute wants; and, to
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take the life on an innocent, unoffending animal, solely because we have the wish
or power to do so, is an act of wanton wickedness, which, sooner or later, will
bring upon us the punishment that inevitably awaits on sin.107
Because they believed that God had made some animals specifically to help human beings, it
was less a violation than a fulfillment of their nature to use them as God intended. At the same
time, by suggesting that God had authored each animal individually, humanitarian reformers
insured that violating animals rights would be framed as a species of sin, a rebellion against
God’s design.
Even as reformers continued to believe that some animals had to be used, they saw a
great number of commonplace practices as outside the realm of necessity and, thus, morality.
“Men assume without debate,” complained one writer in Our Dumb Animals, “without a
moment's serious thought, that brutes have no right to life if their life interfere with our slightest
whim.” Thus men conclude, he went on, that any animal life is worth less “than my emptiest
pleasures, and this, even if in killing it I produce widespread distress to the living."108 Indeed,
much of the animal welfare movement’s popular literature was dedicated to combating this very
attitude. Reformers endeavored not just to expand the definition of cruelty and widen the circle
of sufferers, but also to redefine “necessity” to include fewer human practices. Chief among
those that nineteenth-century SPCAs sought to consign to the dustbin of empty pleasures and
slight whims were: plucking birds’ feathers for hats and boas; docking horses’ tails and using
other devices to tailor their appearance to human liking (including blinders and check-reins);
horse racing; hunting for sport rather than food (including pigeon-shooting and fox-hunting);
separating animal mothers and their young (including the popular trade in live Easter chicks for
children); raising veal; abandoning or selling worn-out animals; dog or cock fighting;
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vivisection; killing insects except in self-defense; taking birds from the nest or taking the nests
themselves; and, violently “breaking” animals as a means of training. From the politics of dress
and recreation to the manner in which animals were worked and killed, nineteenth-century
animal protectionists saw the fact of beastly sentience as the basis for interfering with a wide
range of human activities. Animals, to conflate the very terms that modern animal rights
activists want to keep separate, had a right to their welfare.

6. “A PRETTY PASS WE’RE COMING TO” (THE CONCLUSION)
That so few of these reforms succeeded, and that anticruelty statutes are today laxly
enforced, is perhaps best explained by an article that the editors of Our Dumb Animals reprinted
from the Christian Union. Juries, the author lamented, “have an inexplicable antagonism against
anything which looks like interfering with a man’s right to the privacy of his own house, even if
he avail himself of the shelter of that privacy to torture every living creature that belongs to
him.” In a recent, unsuccessful, trial of a man for beating his horse, the defense attorney had
managed to convince the jury that they should acquit his client in order to send a message to
meddling reformers everywhere. “A pretty pass we’re coming to,” the attorney reportedly said,
“if any sentimental idle gentleman who chooses can stand on the street and tell us how we’re to
manage our balky horses.” Happy to oblige, the jury let the alleged horse-beater walk free.109
They did not realize, apparently, that “the inferior animals have legal rights now in the world.”110
This was a persistent problem. The ASPCA’s second president, John Haines, recalled that even
after Henry Bergh had secured New York state’s anticruelty legislation, “courts were disposed to
protect the rights of property to an extent which virtually abolished the God-given right of man's
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dumb servants to immunity from needless suffering.”111 Courts, in addition, were inclined to
interpret animal cruelty laws as an exercise of the police power, thereby rendering them more
consistent and continuous with the common law crime of cruelty (as an offense against public
peace) than their drafters had originally intended.112
The failures of extant anticruelty legislation should not, however, obscure important
continuities between the allegedly distinct animal welfare and animal rights movements. To
insist on their incommensurability is to rely solely on the written word of the law, and in the
present, at the expense of language, context, and history. For the historical animal welfare
movement had intentions far more complex and far more radical than contemporary critics allow.
Moreover, and more important, the nineteenth-century animal protection movement served as a
critical conduit of the “lay discourse of rights” that positioned sentience as the grounding for
rights — an argument that is, not accidentally, at the heart of the contemporary animal rights
movement.
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